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C. M. MILLER, 
versus 
COMMONWEALTH OF VIRGINIA. 
PETITION FOR WRIT OF ERROR 
AND SUPERSEDEAS. 
To the Honorable, the Chief Justice atul Associate Justices 
of the Suprerne Co~trt of Appeals of Virginia: 
Your petitioner, C. 1\1:. 1\IIiller, respectfully represents that 
he is greatly aggrieved by a judgment of the Circuit Court 
of the County of Nelson, Virginia, rendered on the 5th day 
of November, 1938, against him, in a certain criminal case, 
finding him guilty of unlawful possession of alcoholic bever-
ages, in violation of. Section 4675(50) of the Code of Vir-
ginia, (Chap. 234, .page 374, Acts of Assembly of 1938), and 
fixing his punishment at a fine of $500.00 and cqsts, and con-
finement in jail for six months. A duly authenticated tran-
script of the record is hereto attached, and it is prayed that 
the same may be read and treated as a part of this petition .. 
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THE STATUTE UNDER WHICH THE DEFENDANT 
Vv AS CONVICTED. 
Since the defendant contends that the statute under which 
he was convicted is plainly unconstitutional and void, it is 
appropriate to set forth the pertinent paragraphs of the 
statute. The pertinent paragraphs are as follows: 
2* *"Section 4675(50)-
,' If any person, other than a common carrier, shall 
have, possess, keep, carry, ship or transport alcoholic bever-
ages which have been illegally acquired by such person or any 
person for whom he is acting, he shall be guilty of a misde-
meanor. 
"Spirits in the possession of any person and in containers 
not bearing the required government stamps or seals shall 
be deemed for the purposes of this act to have been illegally 
acquired. 
''Alcoholic beverages in the possession of any person in 
amounts in excess of one gallon, in containers not bearing 
stamps or other evidence showing the same to have been pur- , 
chased fron1 the board or a person licensed to sell the same 
under the provisions of this act or other evidence that the 
tax due to the Commonwealth of Virginia. or the markup re-
quired by Virginia Alcoholic Beverage Control Board has 
been paid, shall be deemed for the purposes of. this act to 
have been illegally acquired.'' 
This statute was passed by the General Assembly of Vir-
ginia in 1938, and became effective on or about the 21st day 
of June, 1938. · 
STATEMENT OF THE CASE. 
The facts, out of which this controversy arose, may be 
briefly summarized as follows: 
C. M. ~1iller, a resident of Nelson Cou~ty, Virginia, on the 
24th day of July, 1938, at about 1 o'clock A. ~L, while· sitting 
in his auton1obile near .Arrington, Virginia, with sevet·al 
other occupants therein, was arrested by State Trooper C. 
\V. B_lue, and one of the charges n1ade against him was the 
unla,vful possession of alcoholic beverages (of 'vhich the de-
C. M. Miller v. Commonwealth of Virginia. 3 
fendant is now complaining). .Blue testified that he found 
in the glove compartment of ~filler's car a quart jar, without 
any government stamps or seals on the jar, which was about 
half full, or a little over, of some kind of liquor which was 
either brandy or whiskey, or both. 
•ASSIGNI\fENT OF ERROR. 
The defendant assigns as error the action of the Court in 
entering up· a judgment of conviction against him, on the 
ground that the same is contrary to the law and the evidence, 
for the following reasons, to-wit: 
(1), The Act of the Legislature in question (Section 
4675(50) of the Code of Virginia, Acts of Assembly, Chap. 
234 1938) is plainly unconstitutional and void because if a 
person is found with alcoholic beverages or spirits in a con-
tainer, without government stamps or seals thereon, it is con-
clusive proof that the alcoholic beverages or spirits were ob-
tained illegally, and the person charged does not have the 
right to prove that it 'vas obtained legally, and is therefore 
in violation of the Fifth and Fourteenth Amendments to the 
/ Federal Constitution, in that it deprives the person charged 
of liberty, without due process of law. 
(2) Even though Section 4675{50) of the Virginia Code . 
may be valid, yet the third paragraph thereof repeals the 
second paragraph, because in Section 4675(2) of the Virginia 
Code alcoholic beverages are defined as every liquid or solid 
containing alcohol, spirits, wine or beer and capable of being 
consumed by a human being, and therefore it must be shown 
that the defendant possessed more than one gallon of alco-
holic beverages in order for it to be deemed illegally ac-
quired. 
(3) Even if the Act be held to be constitutional, it is wholly 
inapplicable to the defendant because the eVidence show~ 
that less than one quart of alcoholic beverage was found in 
the possession of the defendant, and for this section to be 
applicable there should have been in excess of one gallon. 
( 4) There \Vas no evidence that the alcoholic bever-
4* age was *illegally obtained because there was no evidence 
as to what government stamps were required to be upon 
the container. 
( 5) There was no evidence that the alcoholic beverage 
which was introduced in evidence was illegally obtained. 
', 
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(6) The Court erred in not sustaining the motion of the 
defendant to strike the Commonwealth's evidence, which mo-
tion was first made at the conclusion of the Common,vealth 's 
evidence and was again made after both the Commonwealth 
and the defendant had rested. 
These were the contentions made, without success, in the 
trial Court, and are reiterated here. 
THE ACT IS PLAINLY IN VIOLATION OF THE FIFTH 
AND FOURTEENTH lliENDMENTS TO THE 
FEDERAL CON8TITUTION. 
The Legislature, by re-enacting this Act in 1938, certainly 
intended to make it conclusive proof of illegal possession, not 
subject to be rebutted, for in 193~ the second paragraph I 
thereof contained only a prinw, fac·ie presumption, whereas 
in 1938, the pTi1na facie presumption was eliminated, and the 
expression "deemed to have been obtained illega1ly" was in-
serted. There is no rule of evidence between prima facie 
presumption and conclusive presumption. Therefore, when 
the Legislature eliminated the p·rima facie presumption and 
inserted "deemed to have been obtained illegally," it cer-
tainly int~nded for that to be a conclusive presumption, for 
if it had not so intended, it would not have eliminated prima 
facie presumption. 
In Bouvier's Law Dictionary-Baldwin's Student Edition, 
1928, at page 282, in defining the meaning of the word deem, 
this is said : 
5* *''When by statute certain acts are deemed to be crimes 
of a particular nature, they are such crimes, and not a 
semblance of it, nor a mere fanciful approximation to or 
designation of the offense.'' 
Therefore, under this definition, the word ''deemed'' as used 
by the Legislature meant actually is, and of course if some-
thing is actually so and so, it is not subject to be proven that 
it is something else, and the Legislature by using the word 
deemed intended it to be conclusively proved. In other words, 
'vhen it said "deemed to have been illegally obtained," it was 
equivalent to saying it was illegally obtained. 
In American Jurisprudence, Vol. 12, Section 625, at page 
317, this is said : 
C. M. Miller v. Commonwealth of Virginia. 5 
''A conclusive presumption, or a presumption that op-
erates to deny a fair opportunity to repel it, violates the due 
process clause.'' 
In 51 A. L. R., at page 1150, this is said: 
"A statute which, by attempting to create a conclusive 
presumption, absolutely closes the mouth of a person when 
he comes into court, has been regarded as in effect the same 
as a law which deprives him of his day in court. See Vega. 
S. S. Co. v. Consolidated Elevator Co. (1899), 75 ].finn. 308, 
43 L. R. A., 843, 74 .A.In. St. Rep. 484, 77 N. W. 973." 
A statute creating a presumption which operates to deny 
a fair opportunity to rebut it violates the due process clause 
of the Fourteenth Amendment. See Schlesinger v. Wisconsin, 
270 U. S. 230 ( 1926) ; also 86 A. L. R., 182. 
Numerous other cases might be cited to uphold the fore-
going contention as to conclusive presumption, but 've do 
not think it necessary to burden the Court with them as the 
law seems to be well settled as set out in the authorities al-
ready cited herein. 
The construction of a statute of this kind is a novel one. 
The judiciary in this state, nor in any other state that 
6* we have *been able to find, has never been called upon to 
construe an Act of this kind. 
It is submitted that the Act is plainly unconstitutional 
and void for the reasons hereinbefore stated. 
THE STATUTE IS NOT ONLY UNCONSTITUTIONAL . 
. A.ND VOID BUT IS UNR.EASONABLE 
AND ARBITRARY. 
It is submitted that where a statute fails to provide for an 
opportunity to be heard, it is unreasonable and arbitrary. 
Suppose this Act should be upheld, let us use an illustration 
to show how drastic it would be. A goes to an A.B.C. store, 
he purchases whiskey with g·overnment stamps attached to 
the container, he takes this whiskey home, pours it out of 
the container into a decanter and sets the decanter on his 
sideboard. An officer comes into A's home and arrests A 
for having in his possession illegal whiskey because there 
are no government sta1nps on the decanter. Under this Act, 
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if it be valid, A would be guilty. Certainly any act which 
imposes such burden as this is unreasonable and arbitrary. 
TI-IE ACT IN Q"UESTION, EVEN IF IT WERE HELD 
CONSTITUTIONAL, 'VOULD NOT BE 
APPLICABLE IN THIS CASE. 
Even if this Act were held constitutional, it would not be 
applicable in this case because the jury found the defendant 
g-uilty of unlawful poss·ession of alcoholic beverages, and as 
less ·than a gallon of alcoholic beverage was introduced in 
evidence, this Act would not be applicable. There was no 
proof whatsoever that the whiskey or brandy introduced in 
evidence was bootleg or that it was not bought from a gov-
ernment store, but the Commonwealth bases its sole conten-
tion upon the theory that no government stamps were at-
tached to the container; and further und~r no conditions 
7* could the second *paragraph of the Act be applicable 
because under Section 4675(2) of the Virginia Code, 
spirits is included in the definition of alcoholic bever-
ages, and therefore the third paragraph repeals the second , 
paragraph, and further the greater certainly includes the 
lesser, and althoug·h spirits are defined in said section, yet 
spirits being contained in the definition ·of alcoholic beverages, 
any substance which would be spirits would also be included 
in the definition of alcoholic beverages, and as less than one 
quart of wh~skey or br'andy 'vas introduced in evidence, 
the judgment of the low·er Court is plainly wrong. 
Under no conditions 'vas there any evidence that the al~ 
coholic beverage was illegally obtained, because even though 
the entire Section should be held valid, yet as heretofore 
stated the Commonwealth bases its whole case on the conten-
tion that no government stamps were attached to. the con-
tainer, the Commonwealth having failed to introduce in evi-
dence what kind of stamps or seals were required to be at-
tached to the container. O'Brien v. Co'lnmonw-ealth, 165 Va .. 
870 (1936). 
The trial Court erred in refusing to strike the evidence, 
on the motion of the defendant made at the time the Com-
monwealth rested and also after both the Commonwealth 
and the defendant had rested, for there was not one scintilla 
of evidence that the whiskey or brandy was illegally ob- · 
tained. Blue, the witness for the Commonwealth, did not 
testify that the lrquor was bootleg liquor, and the only thing 
he did testify to was that there were no stamps on the con-
C. M. Miller v. Commonwealth of Virginia. 7 
tainer, and that the liquor was either brandy or whiskey, 
or both. ' · 
It is submitted that Section 4675(50) of the Code of Vir-
ginia, under which section the. defendant in this case was 
8* convicted, is *unconstitutional and void; but even if the 
whole Act is not unconstitutional and void, certainly 
paragr&phs 2 and 3 thereof are unconstitutional ~nd void, 
but ev€n if paragraphs 2 and 3 are constitutional and valid,. 
yet, under th~ definition as set out in said section, spirits are 
included in the definition of alcoholic beverages, and, -there:' 
fore, paragraph 3 repeals paragraph 2, because the greater_ 
includes the lesser, and as less than one quart- of liquor was 
introduced in evidence, there is no evidence or no presump-
tion that the liquor was obtained illegally; and, therefore, 
we earnestly urge that this Court shall conclude that the 
judgment of the trial Court is plainly wrong for the reasons 
herein set forth. 
CONCLUSION. 
Your petitioner, heretofore referred to as defendant, there-
fore, prays that a writ of error and. sttpersedea,, may be 
awarded to the judgment of the Circuit Court of the County 
of Nelson, Virginia, entered as aforesaid, that the same may· 
be reversed and set aside; and that the case be ordered dis-
missed, or t4at your petitioner may be granted a new trial. 
Counsel for petitioner desire to state orally the reasons 
for revie,ving the judgment complained of, and in accord.:. 
ance with the rules of this Court, on the 30th day of Decem-
ber, 19·38, mailed to Robert Whitehead, Esq., Common,vealth's 
Attorney for the County of Nelson, Virginia, opposing coun-
sel in the trial Court, a copy of this petition, and will pre-
sent and file this petition with the Honorable Herbert B. 
Gregory, one of the Justices of this Oourt, at his office, in: 
Roanoke, Virginia, on December 31, 1938 (the Court being 
in vacation at that time). This petition is adopted by the 
petitioner as his opening brief. 
Respectfully submitted, 
J. EASLEY EDl\1:UNDS', JR., and' 
PAUL WffiTEHEAD, 
309 Krise ·Building, 
Lynchburg, ·Virginia. 
C. M. MILLER, 
By .Counsel. 
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Vle, J. Easley Edmunds, Jr. and Paul Whitehead, 309 
Krise Building·, Lynchburg, Virginia, attorneys duly quali-
:fi~d to practice in the Supreme Court of Appeals of Virginia, 
do state and certify that, in our opinion, the judgment com-
plained of in the case of Comnwnwealth of Virginia v. C. M. 
1\IIiller ought to be reviewed by the said Supreme Court of 
Appeals .. 
J. EASLEY ED~IUNDS, JR., 
PAUL WHITEHEAD. 
Filed before H. B. Gregory, Dec. 31, 1938. 
Writ of error and supersedeas a'varded but the same is 
not to have the effect of releasing the accused if he is in cus-
tody nor of releasing his bail if he is out on bail-
I-I. B. GREGORY. 
Received J anua·ry 2, 1939. 
M. B. W. 
RECORD 
VIR.GINIA: 
In the Circuit Court of Nelson County 
at the September Term, 1938. 
Commonwealth of Virginia, 
v. 
C. 1\L Miller. 
INDICTMENT FOR A FELONY AND MISDEMEANOR. 
First C o'lvnt : 
The jurors of the Commonwealth of Virginia in and for the 
body of the County of Nelson and now attending the Circuit 
Court of the said County at its September Term, 1938, upon 
their oaths present that C. l\L Miller heretofore, to-wit, on 
C. M. Miller v. Commonwealth of Virginia. 9 
the 24th day of July, 1938, in the said County feloniously and 
unlawfully did transport alcoholic beverages, which had been 
illegally acquired by him, and at the time of such unlawful 
transporting·, did unlawfully and feloniously have in a motor 
vehicle, which he was using· to aid him in such purpose, two 
firearms, against the peace and dignity of the Commonwealth 
of Virginia. 
Second Count: 
And the jurors aforesaid, upon their oaths aforesaid, do 
further present that C. l\L l\iiller, heretofore, to-wit, on the 
24th day of July, 1938, in the said County, unlawfully did 
transport alcoholic beverages, which had been illegally ac-
quired by him, against the peace and dignity of the Com-
monwealth of Virginia. 
page 2 ~ Third C o~tnt : 
And the jurors aforesaid, upon their oaths aforesaid, do 
further present that C. M. l\!Iiller, heretofore, to-wit, on the 
24th day of July, 1938, in the said County, unlawfully did 
have and possess alcoholic beverages, which had been il-
legally acquired by him, against the peace and dignity of' 
the Commonwealth of Virginia. 
. Upon the evidence of C. \V. Blue. 
page 3 ~ Circuit Court for the County of Nelson, on Sat-
urday, the fifth day of November, in the year of 
our Lord, nineteen hundred and thirty-eight. 
Commonwealth of Virginia, 
v. 
C. M. Miller. 
UPON AN INDICTMENT FOR FELONIOUSLY AND 
UNLAWFULLY TRANSPORTING ALCOHOLIC 
BEVERAGES, WITH FIREARl\£8. 
This day came the Commonwealth by her attorney, as well 
as the said accused, 'vho appeared pursuant to his recog-
nizance, and was set to the bar, and thereupon being ar-
raigned upon the indictment aforesaid pleaded ''Not Guilty'' 
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thereto. And no writ of venire facias having been issued 
for the trial of this case (there being n1ore than one felony 
case for trial at this term and only one jury sum~tnonsed as 
the law directs), it is ordered that the jury swn'l/monsed to 
this tern1 fo~· the trial of Frank· l(idd, upon an indictment 
for a felony, be used for the trial of tllis case; and a suffieient 
nun1ber of jurors to constitute a panel of twenty qualified 
jurors not being obtained from those so sutwmonsed and in 
attendance, the Court directed another writ of venire facias 
to be issued and ca,u.se to be s1Hn/tnonsed four persons' from 
a list to be furnished by the . Court to complete said panel; 
and the writ of venire facias so directed having l;>een issued 
by the clerk and returned by the sheriff, together with the 
nan1es of four other persons su1wrnonsed by him by virtue 
thereof; and thereupon a panel of twenty qualified jurors, 
free fron1 exception, being completed, and the at-
page 4 ~ torney for the Commonwealth and the said accused 
having each stricken four of said jurors from said 
panel iu the 1nanner directed by la,v, the remaimng twelve 
constituted the •jury for the trial of the said 0. 1\II. Miller, 
upon the indictment aforesaid, to-wit; J. N. Sn1ith, G. E. 
1\!Iaupin, R .. vV. J\1ays, A. D. Johnson, I-I. C. Goodwin, C. E. 
Ponton, G. H. Haven, .J. B. Jordon, 1\.farcellus H. Hudson, 
C. J. Wrig·ht, vV. lvL vVood, and Geo. D. Gordon, who were 
duly sworn well and truly to try and a true deliverance to 
make betw·een the Con1monwealth and the said C. l\f. ]\filler, 
and a true verdict to render according to the la'v and the evi-
dence. 1~heroupon after all the evidence for the Con1mon-
wealth was in and the Commonwealth rested, the defendant 
bv counsel-n1oved the Court to strike the evidence of the 
Conunonwealth upon the following grounds: 
(1) To strike out and withdraw from the jury the whole 
of the testin1ony of C. W. Blue and the exhibits introduced 
in evidence by him on the ground that the evidence was il-
legally obtained. 
(2) To strike the evidence as to counts 1 an~. 2, on the 
ground that there was no evidence that the car moved or 
that the car was being used for the purpose of transporting 
illegally obtained alcoholic beverages. 
(3) To strike the evidence as to count 1 on the ground that 
Section 467 5 (57) of the Virginia Code did not define alco-
holic beverages. 
( 4) To strike the evidence on the ground that as there 
was less than one g·allon of alcoholic beverages in-
page 5 ~ traduced in evidence, there was no evidence that it 
was illegally obtained. 
C. M. :Niiller v. Commonwealth of Virginia. 11 
(5) To strike the evidence on the ground that there was 
no evidence' to show what stamps were required to be at-
tached to the container by the Government. 
(6) To strike the eviqence on the ground that Section 
4675(50) of the Virginia Code is unconstitutional and void. 
(7) To strike the evidence on the ground that even though 
Section 4675 (50) of the Virginia Code may be valid, yet the 
third paragTaph thereof repeals the second paragraph, and 
therefore it must be shown that the defendant possessed 
more than one gallon of alcoholic beverage in order for it to 
be deen1ed illegally acquired, which motion the Court doth 
overrule, to which action of the Court defendant by counsel 
excepted. ' 
Thereafter when both Commonwealth and the defendant 
rested, the defendant, by counsel, renewed his motion on the 
above grounds, which motions ·were again overruled by the 
Court, and exceptions were duly taken. 
Thereupon having _heard the instructions of the Court and 
argument by counsel, the jury were sent to their room to 
· consider of their verdict, and after smnetime spent therein 
returned into Court and returned their verdict as follows, 
to-wit: 
''We the jury find C. ~L ~.filler the defendant, guilty of 
unlawful possession of alcoholic beverage as charged in the 
third count of the indictment and fix his punishment at Five 
Hundred Dollars fine and confinement in jail.for six months, 
(signed) H. C. Goodwin, Foreman.'' 
Thereupon defendant by counsel moved the Court to set 
the verdict of the jury aside and grant a new trial 
page 6 t on the following· grounds : 
(1) That the verdict is contrary to tl1e law and the evi-
dence and without sufficient leg-a] evidence to sustain it. 
(2) That there is no evidence that the alcoholic beverage 
which was introduced in evidence 'vas illegally obtained. 
(3) That Section 4675(50) of the Virginia Code is uncon-
stitutional and void. 
(4) That even though Section 4675(50) of the ·virginia 
Code may be valid, yet the third paragraph thereof repeals 
the second paragraph, and therefore it must be shown that 
the defendant possessed more than one gallon of alcoholic 
beverag·es in order for it to be deemed illegally acquired. 
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( 5) Tha.t there was no evidence to sustain the verdict, and 
that the evidence of C. 1N. Blue and the exhibits introduced 
in evidence by him should not have been admitted in evidence, 
and should have b~en stricken from the consideration of the 
jury, because illegally obtained. 
(6) That there was no evidence that the alcoholic beverage . 
in the container was illegally obtained because there was no 
evidence what Government stamps were required to be upon 
the container. 
(7) That no evidence introduced by the Commonwealth 
showed that the alcoholic beverage in question was illegally 
obtained. 
(8) That the Court erred in .fJ1·wnted and refusing certain 
instructions and certain amended instructions, the objection 
to all of wl1ich and reasons statecl. therefor were duly made 
at the time the instructions were granted or re-
page 7 } fused. · 
· (9) That the Court erreq in a(tmitting evidence 
over defendant's objection, which objection w~s duly t&,ken. 
(10) That the Court erred in not sustaining the, motion 
of the defendant to strike the Commonwealth's evidence, 
which motion was first made at the conclusion of the Com-
nlonwealth 's ev,idence, and- 'vas again made afte.r both the 
Comn1onwealth and the defendant had rested, 
which n10tion the Court doth overrule, to which action of 
the Court defendant, by cou~sel, excepted. 'rherefore, it is 
considered by the Court that said C. l\L l\fil~er' do pay to the 
Commonwealth of Virginia a fine of $500.00, the amount the 
jury by its verdict ascertained, and her costs in this behalf 
expended, and that he be confined iri the jail of this county 
for a period of six months, and that the said C. l\L Mill~r be 
and hereby is sentenced to the State Convict Road Fo,iJ.·ce for 
the aforesaid period of six months and for such additional 
time as fixed by law unless he do pay the aforesaid fine and 
costs. 
Thereupon saiq accused by counsel, intimating his inten-
tion to apply to the Supreme Court of Appeals;for a sup·er-
sedeas and writ of error to the judgment of this .Court, it ~s 
ordered that execution of the aforesaid judgment be sus-
pended until November 28th, 1938, and on his motion said 
C. 1\L l\filler is let to bail and duly recog-nized, together with 
rettit :1\tiiller, his surety, who justified on oath his sufficiency, 
each in the pena~ty of $1,500.00 each, for tpe personal ap-
pearance of the said C. M. Miller here before the Judge of this 
C. M. Miller v. Commonwealth of Vi;rginia. 13 
·c. W. Blue. 
Court at 10 :00 o'clock a. m., on the 28th day of No-
page 8 ~ vember, 1938, or at any other time or times to which 
this proceeding· may be continued 01~ furthe~ heard; 
to answer for the offense with which he stands charged, and 
not to depart thence without the leave of the Court, when this 
recognizance shall be null and void, otherwise shall remain 
in full force and virtue. 
page 9 ~ Virginia: 
In the Circuit Court of Nelson County. 
Commonwealth of Virginia, 
v. 
C. M. Miller. 
CERTIFICATE OF EXCEPTIONS. 
]3e It Remembered and the Co11rt does hereby certify th~t 
at the trial of this case the following evidence was introduced 
on behalf of the Common,vealth (the accused did not intro-
duce any eviqence) : · 
C. W. BlJUE 
testified that he was a member of t4e State Police ~nd 
was such during all the month of July, 1938;. tpat he 
•, 
• knew the defendant; that on Saturday night, July 23, 
1938, he received a call from his home at Lovingston, Vir~ 
ginia, to come to Arring·ton, Virginia, anq th~t he went to 
.A.rring·ton and starteq to Herman Ilargrove's place which is 
on the road from Arrington to Phenix, Virgini~; that before 
he reached Ifargrove 's place he came across a boy named 
Reese who Vla~ driving his car under the influence of intoxi-
cants and that he arrested the Reese boy and put handcuffs 
on him and put him in his (Blue's) automobile, that his car 
was parked about 75 feet from Herman Hargrove's place. 
That he then left his car and walked up to Herman I{ar-
g-rove 's place, that it was then about 1 o'clock A. M. Sunday 
n1ornh1g, July 24th; that C. ~L Miller's car was ~itting facing 
Hargrove's place of business, that he thought part of the 
car 'vas in the right of w~y, t4at the lights 'vere out on Mil-
ler's automobile, and that he never saw it move. That Miller 
14 Supreme Court of Appeals ot Virginia. 
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was sitting- under the steering wheel and the switch 
page 10 ~ key 'vas in the socket, and ~irs. Dennis Wood was 
on the front seat with hin1, and ~frs. Wood's son, 
about 12 years old, was on the back seat and a colored boy 
was lying· on the floor of the back seat drunk. That ~filler 
stated to him that he was waiting for some colored boys; 
that lVIiller kne'v that he was a police officer; that he asked 
Nliller to open up the pocket to the car on the dash (glove 
compartment), ancl_lVIiller told him he did not have the key 
to it, that he had left the key at hon1e; that he walked around 
the car and saw ~filler fumbling with the pocket on his shirt, 
and that he reached in lVIiller 's shirt pocket and obtained the 
key to the pocket on the dash and 1filler made no objection 
or protest thereto; that when he ·walked around the car he 
saw ~filler trying to prize open the pocket to the dash and he 
told him he didn't think that was necessary because he wa:; 
not going to let him take anything out of it; that he then 
opened the pocket to the dash and fou_nd therein a German 
Lueger revolver loaded with bullets and also about a pint or 
pint and one-half of 'vhiskey in a quart fruit jar, without any 
g·overnment stamps or seals on the jar, and there were no 
stamps or seals of any kind on it; that he took the German 
·Lueger revolver at the time, but did not take the whiskey 
out of the pocket to the dash until after he had taken Miller 
to Loving·ston and placed him in jail. He then discovered a 
small .22 revolver, loaded with six bullets, in the dash. That 
the contents in the jar was brandy or whiskey, or both. That 
when he came up to Herman Hargrove's place clarkeys scat-
tered everywhere and that he heard bottles hitting in the 
field; that Harg-rove's place 'vas a colored restaurant and 
dance hall, and there were 75 to 100 colored people there, and 
that the only 'vhite people he s~nv there were Mil-
page 11 ~ ler, 1\irs. vVood and 1\Irs. "\Vood 's son. That the 
place where he arrested 1\:filler was near Arring·-
ton, in Nelson County, Virginia, and that where he arrested 
~!iller was between 16 and 17 miles fron1 ~filler's home. That 
th'e car 'vas never moved until it 'vas moved under his direc-
tion. (Blue introduced in evidence the two pistols, also a 
quart jar, without any government stamps or seals or any 
stamps or seals of any kind on it, about half full, or a little 
over, of some kind of liquor which Blue testified was either 
brandy or 'vhiskey, or both.) 
The foregoing was all the testimony adduced at said trial 
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page 12 ~ The following instructions were given and ob-
jections and exceptions tcr said instructions were 
made, as hereinafter set out. 
RE: COl\fi\IONvVEALTH.'S INSTR.UCTIONS. 
Commonwealt4 's Instruction No. 1. 
The Court instructs the jury that if they believe from the 
evidence beyond a reasonable doubt that the accused, C. 1YI. 
]\filler, on, to-wit, July 24, 1938, in Nelson County, Virginia, 
did transport in a motor vehicle alcoholic beverages which had 
been illeg·ally acquired by hin1, and that at the time of such 
transporting, did have in said motor vehicle two firearms, 
then they should find him guilty as charged in the first count 
of the indicbnent, and should fix his punishment at confine-
ment in the penitentiary for not less than one year nor more 
than three years, or, in the discretion of the jJiry, at confine-
ment in jail for not less than six months nor more than 
twelve months. 
Common·wealth 's Instruction No. 2. 
The Court instructs the jury that if a motor vehicle is be-
ing used for the purpose of moving alcoholic beverages from 
one place to another, the transporting begins where such a}:. 
coholic beverages are placed in the motor vehicle and ends 
only when the same are removed therefrom. 
The defendant objected to the giving of Instructions 1 and 2 
on the ground that. there was no evidence upon which to base 
said instructions because there was no evidence of the trans-
portation and no evidence that the alcoholic beverages had 
been illegally acquired by the defendant. The Court over-
ruled the said objections, to which ruling of the Court the 
defendant excepted. 
Commonwealth's Instruction No. 3. 
The Court instructs the jury that if they find the accused 
not guilty of the charge made in the first count of the indict- · 
ment, but believe from the· evidence beyond a reasonable 
doubt that the accused, C. 1\L 1\filler, on, to-,vit, July 24, 1938, 
in Nelson County, Virginia, did have or possess alcoholic 
I 
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beverages, which had been illegally acquired by him, then 
they should find him guilty as charged in the third count of 
the indictment, and should fix his punishment at a fine of not 
less than fifty dollars nor more than five hundred dollars, or 
at confinement in jail for not less than thirty days nor more 
than twelve months, either or both in the discretion of the 
jury. 
pag·e 13 ~ The defendant objected to the giving of this in-
struction on the g-rounds that it was not shown 
that the alcoholic beverag·es were illegally obtained, that Sec-
tion 4675(50) of the Code of Virginia is unconstitutional and 
void, and that lf said section were constitutional, the third 
parag-raph thereof repealed the second paragraph, and as 
less than a gallon of alcoholic beverages was introduced in 
evidence, it was deemed to have been legally obtained, and the 
Commonwealth introduced no evidence to show that it was. 
illegally obtained. The Court overruled the said o bjectlons, 
to which action of the Court the defendant excepted. 
Commonwealth's Instruction No. 4. 
The Court instructs the jury that brandy or whiskey found 
in the possession of any person in containers bearing no gov-
ernment stamps or seals, are deemed to have been illegally 
acquired, and no other proof that the same were illegally ac-
quired is necessary. 
The defendant objected to the giving of this instruction 
. on the ground that Section 4675(50) of the Code of Virginia 
is unconstitutional and void, and even though constitutional, 
there ·was no evidence upon which to base the· instruction 
because the third paragraph requires a gallon or more of 
alcoholic beverages to be introduced in evidence before. it is 
deemed to have been illegally obtained, not having govern-
ment stamps thereon, and only a pint of alcoholic beverages 
was introduced in evidence. The Court overruled the said 
objection, to which action of the Court the defendant ex-
cepted. 
Con1monwealth 's Instruction No. 5. 
The Court instructs the jury that brandy and whiskey are 
alcoholic beverages within the :meaning of that phrase as 
used in these instructions. 
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The defendant objected to the giving of this instruction on 
the ground that there 'vas no credible evidence to 
page 14 ~ show that the contents was brandy or whiskey, or 
· both, because C. W. Blue who testified that it was 
brandy or whiskey, or both, is not an expert witness, and his 
opinion 'vas not con1petent evidence. . The Court overruled 
the said objection, to which ruling of the Court the defendant 
excepted. 
RE: DEFENDANT'S. INSTRUCTIONS. 
Defendant's Instruction A. 
The Court instructs the jury that there is no burden on 
the defendant to prove anything, and that the entire burden 
rests upon the Commonwealth to prove the g·uilt of the de-
fendant under the evidence, beyond all reasonable doubt, 
and that it is one of the cardinal rules of the law of evidence, 
regardless of the crime charged, that the defendant is pre-
sumed to be innocent, and that nothing need be proven by the 
defendant, nor is any evidence necessary on his behalf, for 
the presun1ption of innocence on his behalf is a legal presump-
tion, and that presumption of innocence does not cease when 
the jury retires, but accompanies the defendant throughout 
.the trial, and until the jury render their verdict, and this 
presumption of innocence in a doubtful case, regardless of 
.any suspicion and probabilities, is always sufficient to turn 
the scale in favor of the accused and cause his acquittal. 
Defendant's Instruction B. 
The Court instructs the jury that if upon the whole evi-· 
dence· in the case, there is any rational hypothesis consistent 
with the innocence of the accused, they must find him not 
guilty. Since a. verdict of "not guilty" means nothing more 
than that the Commonwealth has not proved its case to your 
satisfaction beyond a reasonable doubt. 
Defendant's Instruction C. 
The Court instructs the jury that the law presumes the 
prisoner innocent until he is clearly and conclusively proved 
g·uilty beyond all reasonable doubt; and if there is upon the 
minds of the jury any reasonable doubt of the defendant's 
/ 
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guilt, the law. makes it their duty to find him not guilty; that 
even if there w~s suspicion or probability of his guilt, such 
suspicion or probability, however strong, would not be suf-
ficient, even though the g-reat weig·ht or preponderance of 
the evidence supported the charge in the indictment, but to 
warrant his conviction, his g·uilt must be proved so clearly 
and conclusively that there is no reasonable theory upon 
which he can be innocent. · 
page 15 ~ Defendant's Instruction D. 
The Court instructs the jury that in order to justify a 
conviction, the evidence must be to exclude every reasonable 
hypothesis of innocence and be consistent only with the- guilt 
of the defendant; that every fact necessary to a verdict of 
guilty must be proved beyond a reasonable doubt, and that 
if there be a reasonable doubt as to any fact, they shall find. 
the defendant not guilty. 
Defendant's Instruction E. 
The Court instructs the jury that the plea of not guilty 
denies every essential element of the crime charged and places . 
upon the Commonwealth the burden of proving every essen-
tial element of the crime beyond all reasonable doubt and 
this burden never shifts but remains upon the, Common-
wealth through the entire trial and at every stage thereof. 
Defendant's Instruction F. 
The Court instructs the jury that in the application of 
'circumstantial evidence to the determination of the case, the 
utmost caution and vigilance should be used. Such evidence 
is always insufficient where, assuming all to be true which 
the evidence tends to prove, some other· reasonable hypo-
thesis may still be true, for it is the actual exclusion of every 
other reasonable hypothesis which invests mere circum-
stances with the force of truth. Where the evidence leaves 
it uncertain which of several hypothe.ses l.s true, or estab-
lishes only some finite probability in favor of one hypothesis, 
such evidence cannot amount to proof, ho,vever great the 
probability n1ay be. , 
Therefore, although the jury may believe, from the evi-
d~nc~ _in this case, that there is a strong probabi1ity that the 
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accused is guilty of the offence charged in the indictment, 
. still, if, upon the whole evidence, there is any other reason-
-able hypothesis consistent with his innocence, they cannot 
:find the accused guilty, and this is true, although it may ap-
pear from the evidence that the probabilities of his guilt are 
greater than the probabilities of his innocence. 
Defendant's Instruction G. 
The Court instructs the jury that the defendant in this case 
is charg·ed with three separate and distinct offenses, to-wit, 
transportation with firearms, transportation, and possession, 
all of which are punishable at the jury?s discretion within 
the limits set out in the Clerk's charge to the jury; that if the 
jury should believe, beyond a reasonable doubt, that the de-
fendant is guilty of some offense charg·ed in the indictment 
but have a reasonable doubt as to the offense of which he is 
guilty, it would be their duty to give him the benefit of the 
said doubt and convict him of the lesser offense and punish 
him accordingly. . 
page 16 r Defendant's Instruction H. 
The Court instructs the. jury that the failure of the de-
fendant to testify in his own behalf creates no presumption 
against him. 
Defendant's Instruction I (a). 
The Court instructs the jury that to transport means the 
act of conveying· from one place to another. But this instruc-
tion is to be read in connection 'vith Instruction No. 2. 
Defendant's Instruction L. 
The Court instructs the jury that if they find the accused 
not guilty of the charge made in the first count of the indict-
ment, but believe from the evidence beyond a reasonable doubt 
that the accused, C. M. Miller, on, to-wit, July 24, 1938, in 
Nelson County, Virginia, did transport in a motor vehicle al-
coholic beverag·es, which had .been illegally acquired by him, 
then they should find him g·uilty as charged in the second 
count of the indictment, and should fix his punishment at a 
. ' 
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:fine not exceeding five hundred dollars, or at confinement-.in 
· jail not exceeding twelve months, or both in the discretion 
of the 'jury. 
The following instructions were offered by the defendant 
but were refused by the Court: 
Defendant's Instruction I. 
The Court instructs the jury that the burden is upon the 
Commonwealth to prove beyond all reasonable doubt that 
there was an actual transportation, that is, that the wheels 
on the automobile actually were turned over and that the au-
tomobile actually went from one place to another place and if 
the Commonwealth fails to prov~ this then it is your duty to 
acquit the defendant of transportation with or without fire-
arms. 
Defendant's Instruction J. 
The Court instructs the jury that if they believe from the 
evidence that over the protest and objection of the defendant, 
C. W. Blue compelled the defendant to allow him to put his 
hand in defendant's pocket and to take therefrom keys to 
the defendant's automobile and with the use of said k~vs the 
said Blue open~d a compartment in the defendant's a utomo-
bile, then such search was unlawful and the jury cannot con-
sider evidence found as a result of that search. 
page 17 ~ Defendant's Instruction l{. 
The Court instructs the jury that although you may believe 
from the evidence that about one pint of some kind of in-
toxicant was found in a compartment in the defendant's au-
tornobile and althoug·h you may believe from the evidence 
that the container did not bear Governn1ent stamps or seals,· 
yet this, in itself, does not show that the intoxicant has been 
illegally acquired because the Commonwealth must show what 
kind of stamps the ABC Board required to be affixed to the 
container. 
The defendant objected to the ruling of. the Court in re-
fusing to give Instructions I, J and K on the grounds that 
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said instructions properly stated the law and were not cov-
.ered in other instructions, and further that the jury was not 
fully and properly instructed as to the law in this case by 
the refusal of the Court to give said instructions. The Court 
overruled the objections made by the defendant, to which 
ruling of the Court the defendant excepted. 
page 18 ~ I, Edward Meeks, Judge of the Circuit Court of 
Nelson County, Virginia, who presided over the 
foregoing trial of Commonwealth of Virginia v. :C. M. Miller, 
in said court, at Lovingston, Nelson County, Virginia, on No-
vember 5, 1938, do certify that the foregoing is a true and 
correct copy· and report of all the evidence that was intro-
duced; and other incidents of the . trial, including all the in-
structions requested, amended, given and refused, and objec; 
tions and exceptions thereto, as hereinbefore indicated, all 
questions raised, rulings thereon, and exceptions thereto, in 
the above named cause. And I do further certify that the 
Attorney for the Commonwealth has had reasonable notice in 
writing, given by counsel for the defendant, C. M. Miller, of 
the time and place 'vhen the foregoing report of the testi-
mony and other incidents of said trial would be tendered and 
presented to the undersigned for signature and authentica~ 
tion. 
Given under my hand and seal ·this 3rd day of December, 
1938, within sixty days after the entry of final judgment in 
this cause. 
EDWARD MEEKS (Seal) 
Judge of the Circuit Court of 
Nelson County, Virginia. 
I, C. W. Embrey, Clerk of the Circuit Court, of Nelson 
County, Virg·iuia, do certify that the foregoing report of the 
testimony and other incidents of the trial of the case of 
Commonwealth of Virginia v. C. M. Miller, which has been 
duly authenticated by the Judge of the said Court, was lodged 
and filed by me as Clerk of said Court, on the 3rd day of De-
cember, 1938. 
Given under my hand and seal this 3rd day of December, 
.1938. 
C. W. EMBREY (Seal) 
Clerk of the Circuit Court of 
Nelson County, Virginia. 
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page 19 ~ I, C. W. Embrey, Clerk of the Circuit Court of 
Nelson County, Virginia, do certify that the fore- ' 
going is a true transcript of the record of the case of Com-
monwealth of Virginia v. C. M. l\Hller, and I further certify 
that notices as required by Section 6253-f and Section 6339 of 
t4e Code of ''irginia 'vere duly given, as appears by a paper 
writing filed with the record of said case. 
The fee for making this transcript is $7.50. 
Given under my hand this 3rd day of December, 1938. 
C. ·w. EMBREY, 
Clerk of the Circuit Court of 
Nelson County, Virginia. 
A Copy-Teste: 
M. B. WATTS, C. C. 
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